)’ o OFFICE OF THE ATTORNEY GENFERAL - STATE OF TEXAS
"\ Jorn~N CORNYN

October 8, 2002 i

Ms. Beverly West Irizarry
Gale, Wilson, & Sanchez, L.L.C.
115 East Travis, Suite 618
San Antonio, Texas 78205

OR2002-5697

Dear Ms. Irizarry: ™

You ask whether certain information is subject to required public disclosure under
chapter 552 of the Government Code. Your request was assigned ID# 170412.

The Alamo Community College District (the "district") received a request for eight
categories of information pertaining to a former employee of the district. You claim that the
requested information is excepted from disclosure under sections 552.101 ,552.102,552.103,
and 552.107 of the Government Code. We have considered the exceptions you claim and
reviewed the submitted information.

You assert that a portion of the requested information is confidential under the Medical

Practice Act (the “MPA”), which governs access to medical records. Section 159.002 of the
MPA provides:

(b) A record of the identity, diagnosis, evaluation, or treatment of a patient
by a physician that is created or maintained by a physician is confidential and
privileged and may not be disclosed except as provided by this chapter.

(c) A person who receives information from a confidential communication
or record as described by this chapter, other than a person listed in Section
159.004 who is acting on the patient’s behalf, may not disclose the
information except to the extent that disclosure is consistent with the
authorized purposes for which the information was first obtained.
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Occ. Code § 159.002(b), (¢). After careful review of the submitted documents however we
find that none of the information at issue consists of a record of the 1dentity, diagnosis,
evaluation, or treatment of a patient by a physician that is created or maintained by a
physician. Thus the MPA is inapplicable to the submitted information.

We next note that the submitted information includes information that is subj ect to section
552.022. Section 552.022(a) enumerates categories of information” ‘that are public
information and not excepted from required disclosure under chapter 552 of the Government

Code unless they are expressly confidential under other law. In pertinent part this section
reads

(a) Without limiting the amount or kind of information that is public
information under this chapter, the following categories of information are
public information and not excepted from required disclosure under this
chapter unless they are expressly confidential under other law:

(17) information that is also contained in a public court record][.]

Gov’t Code § 552%22(21)(17). You contend that sections 552.103 and 552.107 of the
Government Code except all or part of this information from public disclosure. However,
sections 552.103 and 552.107 are discretionary exceptions to disclosure that protect the
governmental body’s interests and are therefore not other law that make information
expressly confidential for purposes of section 552.022(a). See Dallas Area Rapid Transit
v. Dallas Morning News, 4 S.W.3d 469 (Tex. App.-Dallas 1999, no pet.) (governmental
body may waive section 552.103); Open Records Decision Nos. 630 at 4 (1994)
(governmental body may waive attorney-client privilege, section 552.107(1)), 522 at 4 (1989)
(discretionary exceptions in general). Thus, the information subject to the purview of section
552.022(a) may not be withheld from disclosure under section 552.103 or 552.107 of the
Government Code. You also argue that sections 552.101 and 552.102 except a portion of
the submitted information from public disclosure. As sections 552.101 and 552.102 are
considered confidentiality provisions for the purpose of section 552.022, we will consider
the application of those sections both to the information subject to the purview of section
552.022 and to the remaining submitted information.

However, the attorney-client privilege is also found in Rule 503 of the Texas Rules of
Evidence. Recently, the Texas Supreme Court held that “[t]he Texas Rules of Civil
Procedure and Texas Rules of Evidence are ‘other law’ within the meaning of section
552.022.” In re City of Georgetown, 53 S.W.3d 328 (Tex. 2001). Thus, we will determine

whether the information subject to the purview of section 552.022(a)(17) is confidential
under Rule 503.
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Rule 503(b)(1) provides: R
A client has a p[ivilége to refuse to disclose and to prevent any other person
from disclosing confidential communications made for the purpose of
facilitating the rendition of professional legal services to the client:

(A) between the client or a representative of the client and th
client’s lawyer or a representative of the lawyer; 4

(B) between the layer and the lawyer’s representative;

(C) by the client or a representative of the client, or the
client’s lawyer or a representative of the lawyer, to a lawyer
or a representative of a lawyer representing another party in
a pending action and concerning a matter of common interest
therein;

(D) between representatives of the client or between the client
and 2 representative of the client; or

(E) among lawyers and their representatives representing the
same client.

A communication is “confidential” if not intended to be disclosed to third persons other than
those to whom disclosure is made in furtherance of the rendition of professional legal
services to the client or those reasonably necessary for the transmission of the
communication. Tex. R. Evid. 503(a)(5).

Accordingly, in order to withhold attorney-client privileged information from disclosure
under Rule 503, a governmental body must 1) show that the document is a communication
transmitted between privileged parties or reveals a confidential communication; 2) identify
the parties involved in the communication; and 3) show that the communication is
confidential by explaining that it was not intended to be disclosed to third persons and that
it was made in furtherance of the rendition of professional legal services to the client. Upon
a demonstration of all three factors, the document containing privileged information is
confidential under Rule 503 provided the client has not waived the privilege or the document
does not fall within the purview of the exceptions to the privilege enumerated in Rule 503(d).
Pittsburgh Corning Corp. v. Caldwell, 861 S.W.2d 423, 427 (Tex. App.—Houston [14th
Dist.] 1993, no writ). After reviewing your arguments and the information submitted to this
office, we conclude that one document which is subject to the purview of section 5 52.022(a)
consists of a confidential communication made by an attorney for the purpose of facilitating
the rendition of professional legal services to the client. We have marked the document that
the district may withhold under Rule 503.
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We next address your claim that the remaining submitted information which is not subject
to the purview of section 552.022 is excepted from disclosure under section 552.103 of the
Government Code. Section 552.103 is generally referred to as the “litigation exception.”
To secure the protection of section 552.103(a), a governmental body must demonstrate that
the requested information relates to pending or reasonably anticipated litigation to which the
governmental body is a party. Open Records Decision No. 588 at 1 (1991). A governmental
body has the burden of providing relevant facts and documents to show that the section
552.103 exception applies in a particular situation. The test for mﬁeting4 this burden is a
showing that (1) litigation is pending or reasonably anticipated on the date that the
governmental body receives the request, and (2) the information at issue is related to that
litigation. University of Tex. Law Sch. v. Texas Legal Found., 958 S.W.2d 479, 481 (Tex.
App.--Austin 1997, no pet.); Heard v. Houston Post Co., 684 S.W.2d 210, 212 (Tex. App.--
Houston [1st Dist.] 1984, writ ref’d n.r.e.); Open Records Decision No. 551 at 4 (1990). The
district must meet both prongs of this test for information to be excepted under 552.103(a).

To establish that litigation is reasonably anticipated on the date that it received the request
for information, a governmental body must provide this office “concrete evidence showing
that the claim that litigation may ensue is more than mere conjecture.” Open Records
Decision: No. 452 at 4 (1986). Concrete evidence to support a claim that litigation is
reasonably anticipated may include, for example, the governmental body’s receipt of a letter
containing a specific threat to sue the governmental body from an attorney for a potential
opposing party.! Open Records Decision No. 555 (1990); see Open Records Decision No.
518 at 5 (1989) (litigation must be “realistically contemplated”). On the other hand, this
office has determined that if an individual publicly threatens to bring suit against a
governmental body, but does not actually take objective steps toward filing suit, litigation
is not reasonably anticipated. See Open Records Decision No. 331 (1982). The single fact
that an individual who was rejected for employment hires an attorney to investigate the
circumstances of the rejection does not show that litigation is reasonably anticipated. Open
Records Decision No. 361 (1983). Further, the fact that a potential opposing party has hired
an attorney who makes a request for information does not establish that litigation is
reasonably anticipated. Open Records Decision No. 361 (1983). In support of your claim
that litigation was anticipated by the district on the date it received the request, you have
submitted documents related to the employee’s lawsuit with her prior employer and a letter
from an attorney representing the employee that was received by the district several weeks
after 1t received the request for information. Based upon our review of your arguments and
the submitted documents, we find that you have failed to provide any concrete evidence

'In addition, this office has concluded that litigation was reasonably anticipated when the potential
opposing party took the following objective steps toward litigation: filed a complaint with the Equal
Employment Opportunity Commission, see Open Records Decision No. 336 (1982); hired an attorney who
made a demand for disputed payments and threatened to sue if the payments were not made promptly, see Open

Records Decision No. 346 (1982); and threatened to sue on several occasions and hired an attorney, see Open
Records Decision No. 288 (1981).
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showing that the claim that litigation may ensue is more than mere conjecture.

Consequently, none of the remaining records may be withheld under section 552.103 of the
Government Code.

We now consider the application of sections 552.101 and 552.102 to both the information
subject to the purview of section 552.022 and to the remaining submitted information.
Section 552.101 excepts “information considered to be confidential by law, either
constitutional, statutory, or by judicial decision.” This exception encompasses information
that other statutes make confidential. Section 6103(a) of title 26 of the United States Code
makes federal tax return information confidential. The submitted W-2 and W-4 forms are

confidential under section 6103(a) and must be withheld under section 552.101 of the
Government Code.

Section 552.101 of the Government Code also encompasses the doctrine of common-law
privacy. - Common-law privacy protects information if (1) the information contains highly
intimate or embarrassing facts the publication of which would be highly objectionable to a
reasonable person, and (2) the information is not of legitimate concern to the public.
Industrial Found. v. Texas Indus. Accident Bd., 540 S.W.2d 668, 685 (Tex. 1976), cert.
denied, 430 U.S. 9;}3 (1977).

Section 552.102 excepts from disclosure “information in a personnel file, the disclosure of
which would constitute a clearly unwarranted invasion of personal privacy.” Gov’t Code §
552.102(a). In Hubert v. Harte-Hanks Texas Newspapers, 652 S.W.2d 546 (Tex.
App.—Austin 1983, writref’d n.r.e.), the court ruled that the test to be applied to information
claimed to be protected under section 552.102 is the same as the test formulated by the Texas
Supreme Court in Industrial Foundation for information claimed to be protected under the
doctrine of common-law privacy as incorporated by section 552.101 of the Public
Information Act (the “Act”). See 540 S.W.2d 668, at 683-85. Accordingly, we will consider
your section 552.101 and section 552.102 common-law privacy claims together.

The type of information considered intimate and embarrassing by the Texas Supreme Court
in Industrial Foundation included information relating to sexual assault, pregnancy, mental
or physical abuse in the workplace, illegitimate children, psychiatric treatment of mental
disorders, attempted suicide, and injuries to sexual organs. /d. at 683; see also, Open Records
Decision Nos. 470 (concluding that fact that a person broke out in hives as a result of severe
emotional distress is excepted by common law privacy), 455 (1987) (concluding that kinds
of prescription drugs a person is taking are protected by common-law privacy), 422 (1984)
(concluding that details of self-inflicted injuries are presumed protected by common-law
privacy) 343 (1982) (concluding that information regarding drug overdoses, acute alcohol
intoxication, obstetrical/gynecological illnesses, convulsions/seizures, or emotional/mental
distress is protected by common law privacy).
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Generally, the work behavior of a public employee and the conditions for his or her
continued employment are matters of legitimate public interest not protected by the common-
law right of privacy. Open Records Decision Nos. 438 (1986). Similarly, information about
a public employee’s qualifications, disciplinary action and background is not protected by
common-law privacy. See Open Records Decision Nos. 444 at 5-6 (1986) (public has
interest in public employee’s qualifications and performance and the circumstances of his
resigriation or termination), 405 at 2-3 (1983) (public has interest in manner in which public
employee performs his job), 329 at 2 (1982) (information relating to cthlaints against
public employees and discipline resulting therefrom is not protected under former section
552.101 or 552.102), 208 at 2 (1978) (information relating to complaint against public
employee and disposition of the complaint is not protected under either the constitutional or
common-law right of privacy).

This office has found that personal financial information is generally excepted from required
public disclosure under common-law privacy. Open Records Decision Nos. 600 (1992)
(employee’s designation of retirement beneficiary, choice of insurance carrier, election of
optional coverages, direct deposit authorization, forms allowing employee to allocate pretax
compensation to group insurance, health care or dependent care), 545 (1990) (deferred
compensation infqu{nat_ion, participation in voluntary investment program, election of
optional insurance coverage, mortgage payments, assets, bills, and credit history) (1990).
This office has also ruled, however, that the public has a legitimate interest in the essential
facts about a financial transaction between an individual and a governmental body. See Open
Records Decision Nos. 600 at 10 (1992) (information revealing that employee participates

in group insurance plan funded partly or wholly by governmental body not excepted from
disclosure).

Upon review, we find that portions of the records at issue, which we have marked, contain
information that must be withheld under section 552.101 of the Government Code in
conjunction with common-law privacy.

Section 552.117 may also be applicable to some of the submitted information. Section
552.117 excepts from disclosure the home addresses and telephone numbers, social security
numbers, and family member information of current or former officials or employees of a
governmental body who request that this information be kept confidential under section
552.024. Whether a particular piece of information is protected by section 552.117 must be
determined at the time the request for it is made. See Open Records Decision No. 530 at 5
(1989). Therefore, the district may only withhold information under section 552.117 on
behalf of current or former officials or employees who made a request for confidentiality
under section 552.024 prior to the date on which the request for this information was
received by the district. If the former employee timely elected to keep her personal
information confidential, the district must withhold her home address and telephone number,
social security number, and any information that reveals whether she has family members.
The district must also withhold her former home address and telephone information from
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disclosure. See Open Records Decision No. 622 (1994). We have marked a representative

sample of the types of information that the district may be required to withhold under this
exception.

Even if the former employee’s social security number is not excepted under section 552.117,
it may nevertheless be confidential under federal law. A social security number may be
withheld in some circumstances under section 552.101 in conjunction with the 1990
amendments to the federal Social Security Act, 42 U.S.C. § 405(0)(2)(C)(\’/‘iii)(I). See Open
Records Decision No. 622 (1994). These amendments make confidential social security
numbers and related records that are obtained and maintained by a state agency or political
subdivision of the state pursuant to any provision of law enacted on or after October 1,1990.
See id. We have no basis for concluding that any social security numbers in the submitted
records are confidential under section 405(c)(2)(C)(viii)(I), and therefore excepted from
public disclosure under section 552.101 of the Act on the basis of that federal provision. We
caution, however, that section 552.352 of the Act imposes criminal penalties for the release
of confidential information. Prior to releasing any social security numbers, you should
ensure that they were not obtained or are not maintained by the district pursuant to any
provision of law enacted on or after October 1, 1990.

You contend that ;c';me of the submitted documents not subject to the purview of section
552.022(a) are excepted from disclosure under section 552.107. Section 552. 107(1) excepts
information that an attorney cannot disclose because of a duty to his client. In Open Records
Decision No. 574 (1990), this office concluded that section 552.107 excepts from public
disclosure only “privileged information,” that is, information that reflects either confidential
communications from the client to the attorney or the attorney’s legal advice or opinions; it
does not apply to all client information held by a governmental body’s attorney. Open
Records Decision No. 574 at 5 (1990). In instances where an attorney represents a
governmental entity, the attorney-client privilege protects only an attorney’s legal advice and
the client’s confidences made to the attorney. See Open Records Decision No. 574 (1990).
After careful review of the submitted documents, we find that some of the records contain
confidential communications from the client to the attorney or the attorney’s legal advice or

opinions. Thus, the district may withhold the records we have marked under section 552.107
of the Government Code.

Next, we note that the submitted information contains bank account numbers. Section
552.136 of the Government Code states that “[n]otwithstanding any other provision of this
chapter, a credit card, debit card, charge card, or access device number that is collected,
assembled, or maintained by or for a governmental body is confidential.” Gov’t Code §

552.136. The department must, therefore, withhold the marked bank account numbers under
section 552.136.
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The submitted information also contains e-mail addresses obtained from mempers of the
public. Section 552.137 'makes certain e-mail addresses confidential. Section 552.137
provides: ‘
(2) An e-mail address of a member of the public that is provided for the
purpose ‘of communicating electronically with a governmental body is
- confidential and not subject to disclosure under this chapter.

(b) Confidential information described by this section that relates to a
member of the public may be disclosed if the member of the public
affirmatively consents to its release.

Gov’t Code §552.137.% You do not inform us that a member of the public has affirmatively
consented to the release of any e-mail address contained in the submitted materials. The
district must, therefore, withhold the marked e-mail addresses of members of the public
~under section 552.137.

Some of the materials at issue may be protected by copyright. A custodian of public records
must comply with the copyright law and is not required to furnish copies of records that are
copyrighted. Attorney General Opinion JM-672 (1987). A governmental body must allow
inspection of copyrighted materials unless an exception applies to the information. Id. Ifa
member of the public wishes to make copies of copyrighted materials, the person must do
so unassisted by the governmental body. In making copies, the member of the public
assumes the duty of compliance with the copyright law and the risk of a copyright
infringement suit. See Open Records Decision No. 550 (1990).

In summary, the district must withhold the submitted W-4 and W-2 forms and any
confidential social security numbers of members of the public pursuant to section 552.101
of the Government Code in conjunction with federal law. We have marked the information
that must be withheld under section 552.101 in conjunction with common-law privacy. All
information revealing the home address, home telephone number, and social security
numbers of the former employee, as well as information revealing whether she has family
members, must be withheld pursuant to section 552.117 provided that the employee made
a timely section 552.024 election. We have marked the records that may be withheld under
section 552.107 of the Government Code and Texas Rule of Evidence 503. The district must
withhold the marked bank account numbers under section 552.1 36, and e-mail addresses of
members of the public under section 552.137. The district must comply with federal
copyright law. The remaining submitted information must be released to the requestor.

The language of section 552.136, as added by House Bill 2589, is identical to that of section 552.137.
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~

This letter ruling is limited to the particular records at issue in this request and limited to the
facts as presented to us; therefore, this ruling must not be relied upon as a previous
determination regarding any other records or any other circumstances.

This ruling triggers important deadlines regarding the rights and responsibilities of the
governmental body and of the requestor. For example, governmental bodies are prohibited
from asking the attorney general to reconsider this ruling. Gov’t Code § 552.301(f). If the
governmental body wants to challenge this ruling, the governmental body must appeal by
filing suit in Travis County within 30 calendar days. Id. § 552.324(b). In order to get the full
benefit of such an appeal, the governmental body must file suit within 10 calendar days.
Id. § 552.353(b)(3), (c). If the governmental body does not appeal this ruling and the
governmental body does not comply with it, then both the requestor and the attorney general

have the right to file suit against the governmental body to enforce this ruling. Id.
§ 552.321(a).

If this ruling requires the governmental body to release all or part of the requested
information, the goyernmental body is responsible for taking the next step. Based on the
statute, the attorney general expects that, within 10 calendar days of this ruling, the
governmental body will do one of the following three things: 1) release the public records;
2) notify the requestor of the exact day, time, and place that copies of the records will be
provided or that the records can be inspected; or 3) notify the requestor of the governmental
body’s intent to challenge this letter ruling in court. If the governmental body fails to do one
of these three things within 10 calendar days of this ruling, then the requestor should report
that failure to the attorney general’s Open Government Hotline, toll free, at 877/673-6839.

The requestor may also file a complaint with the district or county attorney. Id.
§ 552.3215(e).

If this ruling requires or permits the governmental body to withhold all or some of the
requested information, the requestor can appeal that decision by suing the governmental

body. Id. § 552.321(a); Texas Department of Public Safety v. Gilbreath, 842 S.W.2d 408,
411 (Tex. App.--Austin 1992, no writ).

Please remember that under the Act the release of information triggers certain procedures for
costs and charges to the requestor. If records are released in compliance with this ruling, be
sure that all charges for the information are at or below the legal amounts. Questions or

complaints about over-charging must be directed to Hadassah Schloss at the Texas Building
and Procurement Commission at 512/475-2497.

If the governmental body, the requestor, or any other person has questions or comments
about this ruling, they may contact our office. We note that a third party may challenge this
ruling by filing suit seeking to withhold information from a requestor. Gov’t Code
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§ 552.325. Although there is no statutory deadline for contacting us, the attorpey general
prefers to receive any comments within 10 calendar days of the date of this ruling.

Sincerely,

o %;, »
L// ,A_/’\ v
Cindy Nettles

Assistant Attorney General
Open Records Division

CN/jh
Ref: ID# 170412
Enc. Submitted documents

c: Ms. Linda K. Kiselica
Litigation Paralegal
Coolidge, Wall, Womsley & Lombard
33 West First Street, Suite 600
Dayton, Ohio 45402-1289
(w/o enclosures)






